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North Coast

I refer to the Gateway Determination dated 7 November 2012, and to the Department's
accompanying advice of the same date, in regard to the above mentioned draft
planning proposal to rezone land at Boundary Road, Gulmarrad, for low density
residential and conservation purposes.

I advise that Council requests a review of the Gateway Determination that the planning
proposal should not proceed, under Section 56 of the Environmental Planning and
Assessment Act, 1979. A completed application form as required by the Guidelines is
attached.

The Department's advice of 7 November 2012 identified additional information
requirements in order to justify further consideration of the draft planning proposal to
justify a departure from the Mid North Coast Regional Strategy 2009 (MNCRS) and the
Maclean Urban Catchment Local Growth Management Strategy 2011. In regard to
these matters, I advise as follows :

1, Preliminary investigations with the Office of Environment and Heritage and the
NSW Rural Fire Service and provide evidence of their requirements

The Rural Fire Service (RFS) was consulted as part of consideration of an
integrated Development Application SUB2011/0049. This development
application has been deferred by Council pending completion of this planning
proposal as it was Council's view that the development application was not
permissible under current zonings. A bushfire risk management plan prepared
in support of the development application and considered by the RFS is
attached. The RFS's comments, by way of an authority under Section 100B of
the Rural Fires Act 1997 is also attached. On this basis, the planning proposal
is considered to be satisfactory from a bushfire risk management aspect.
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The Office Environment and Heritage (OEH) offered preliminary advice by
letter dated 18 April 2012 (copy attached). This advice was not sought by
Council as it pre-empted the consultation requirements that would be
established by a Gateway determination. This OEH advice essentially
addresses the draft planning proposal's relationship to the MNCRS but does
not provide advice on the proposed biodiversity or ecological merit of the draft
planning proposal. Council has now sought OEH's specific advice in this
regard however at this time that advice is still awaited. It is pointed out
however, that Council's request to OEH for that additional advice was delayed
in order to allow them to consider additional relevant information from the
applicant to address the Department's other information requests (as detailed
in points 2 and 3 below). Council's request for a Gateway review has been
submitted in advance of the OEH advice in order to meet the 40 day deadline
for submission. In this light, it is requested that the Department accept this
additional OEH advice after the 40 days in order that the review be considered
with all the available information. Based on discussions with the OEH, it is
anticipated the their advice will be forthcoming in the next week.

2. Framework for the land exchange

As indicated in the Council report of 17 July 2012 (previously forwarded), the
draft planning proposal as originally submitted requested that Council take
ownership of about 17.5 hectares by dedication of land proposed to be zoned
E2 Environmental Conservation. In resolving to support the draft planning
proposal, Council required that it be amended in a manner to incorporate
management of this land independent of Council's ownership. The draft
planning proposal as submitted to the Gateway identified a range of suitable
mechanisms (such as voluntary planning agreement, voluntary conservation
agreement, restrictions on title) and suggested that these mechanisms could
be further determined through the post-Gateway consultation and at
development application stage.

In response to the Department's request for additional clarity in this regard, the
applicant's have provided the attached response (dated December 2012).
Section 1.2.2 of the applicant's additional advice summarises the intended land
tenure arrangements. It proposes the establishment of an owners'
management association created through restrictions and positive covenants
on the land title under Section 88B of the Conveyancing Act. This arrangement
will require owners to be a member of the association, collect levies from
owners for the on-going land management of the "conserved areas" and
impose restrictions on any uses inconsistent with the conservation objectives
for the land.

In principle, such an arrangement can be legally created. Council is of the view
that further refinement of the precise land management outcomes and owner
arrangements is not appropriate at this stage in advance of a Gateway
Determination to allow the planning proposal to proceed to exhibition. Should a
Gateway determination allow the planning proposal to proceed to exhibition,
further refinement and clarity could then be developed.



3. Future use and controls on residue Lot 51 The 

additional submission from the applicant (attached) at 2.1 identifies the
intended future use for the residue of proposed Lot 51, being the residue of Lot
361 DP 751388. This lot fronts fronts Boundary Road and is the site of an
approved child care centre. (Note : this should not be confused with the
adjoining existing Lot 51 DP 1171431). It is intended that the residue of
proposed Lot 51 that is not intended to be zoned R5 or E2 is intended to
remain under its current RU2 zone. This is consistent with the zoning of
adjoining land. The applicant's intention is that this residue be combined in
ownership with the approved child care centre. This will facilitate on-going
management of the residue.

4. Compliance with relevant State Environmental Planning Policies (SEPPs)

Comments on consistency with relevant SEPPs are contained in the
applicant's draft planning proposal as submitted to the Gateway (refer to
Section 5.3 of the draft planning proposal). It is understood that in particular,
the applicant's draft planning proposal inadequately addresses the Rural SEPP
and therefore associated Section 117 Directions. A more detailed assessment
against the rural planning principles as required to be addressed by the Rural
SEPP follows as a schedule to this letter. Reference should also be made to
Section 5.3 of the submitted draft planning proposal.

In summary, in endorsing the draft planning proposal for referral to the
Gateway, Council effectively acknowledged an inconsistency with the MNCRS
and the LGMS (both of which are called up by the Rural SEPP and Section 117
Directions). However Council is of the view that the intent to establish this
biodiversity corridor has considerable merit, is consistent with other aspects of
the LGMS and Council's Biodiversity Management Plan, and hence any
inconsistency is justifiable. In doing so, Council seeks to balance a range of
competing strategic planning directions.

The following documentation is attached :

A Copy of all the documentation forwarded to the Gateway, which includes a
copy of the draft Planning Proposal

B Gateway Determination Review Application Form
C Copy of Gateway determination and advice
D Applicant's further submission in response to the Gateway determination
E Copy of advice from OEH dated 18/4/2012
F Copy of the applicants' political gifts and donations declaration

I expect to forward to you the following additional documentation, which has been
requested but not yet received, in the next few days :

(i) Additional advice from OEH
(ii) A revised political gifts and donations declaration — one of the land owners has

changed since the planning proposal application was lodged



I trust that the above and attached information is sufficient to allow the Department to
review the Gateway determination. Should you require further information please do
not hesitate to contact me on 66 430 204.

Yours faithfully

David Morrison
Manager Strategic & Economic Planning



SCHEDULE
SEPP (RURAL LANDS) 2008 COMPLIANCE

Clause 7 Rural Planning Principles

(a) the promotion and
protection of opportunities for
current and potential
productive and sustainable
economic activities in rural
areas

Only a small portion of the site at the north east corner of
proposed Lot 51 is mapped as significant farmland by the
North Coast Farmland Mapping Project 2008. The site is not
currently utilised for agricultural activities. Much of the site is
subject to significant drainage constraints (as identified by the
drainage corridors in the "Gulmarrad DCP"), or is degraded
from past extractive industry activities. As such, the site is
not considered to have significant agricultural potential.

The draft planning proposal is not considered to be
inconsistent.

(b) recognition of the
importance of rural lands and
agriculture and the changing
nature of agriculture and
trends, demands, and issues in
the agricultural area, region or
State.

Refer to (a) above. Much of the land is constrained by
drainage and existing significant vegetation. The residue of
Lot 51, not so constrained and not intended to be rezoned for
large lot residential subdivision, is intended to retain its
current RU2 zone.

The draft planning proposal is therefore not considered to be
inconsistent.

@ recognition of the
significance of rural land uses
to the State and rural
communities, including the
social and economic benefits
of rural land use and
development

Refer to comment (b) above.

The draft planning proposal is not considered to be
inconsistent.

(d) in planning for rural lands,
to balance the social,
economic and environmental
interests of the community

The draft planning proposal will not alter the zoning of the
small portion of the site mapped as significant farmland. On
the other hand, the draft planning proposal intends to secure
a biodiversity corridor identified in the Council's Biodiversity
Management Plan and relevant local growth management
strategy into an environmental protection zone (E2) and to
create a management structure with the future landholders to
manage that land. It also intends to provide additional large
lot residential land in an area with existing road services and
which is flood free.

On this basis, the draft planning proposal is considered to
provide a good balance between these matters which
enhances environmental attributes in the long term without
compromising any existing agricultural use.

The draft planning proposal is therefore not considered to be
consistent.

(e) the identification and
protection of natural resources,
having regard to biodiversity,
the protection of native
vegetation, the importance of
water resources and avoiding
constrained land

The draft planning proposal intends to secure a biodiversity
corridor identified in strategic documents (the LGMS and
Council's Biodiversity Management Plan). This is considered
to enhance the biodiversity attributes of the site. Clearing
associated with proposed large lot residential development
would need to be assessed through normal approval
requirements. Large lot residential is not proposed to be
rezoned by this draft planning proposal on land identified by



Council's DCP as having drainage constraints.

The draft planning proposal is considered to be consistent.
(f) the provision of
opportunities for rural lifestyle,
settlement and housing that
contribute to the social and
economic welfare of rural
communities

The draft planning proposal proposes large lot residential
development consistent with land immediately adjoining.

The draft planning proposal is considered to be consistent.

(g) the consideration of
impacts on services and
infrastructure and appropriate
location when providing for
rural housing

Appropriate services with normal extensions are available to
the adjoining land, currently zoned R5 and developed for
large lot residential development. The LGMS did not identify
any significant servicing constraints.

The draft planning proposal is considered to be consistent.
(h) ensuring consistency with
any applicable regional
strategy of the Department of
Planning or any applicable
local strategy endorsed by the
Director-General

Both the MNCRS and Maclean Urban Catchment LGMS
apply. Both strategies contain a number of direct or indirect
land use planning directions. The draft planning proposal is
considered to be consistent or not inconsistent with many of
these, such as the provision of dwelling opportunities in a
manner that can be efficiently serviced and is flood free.
Further, the draft planning proposal seeks to secure a
biodiversity corridor to the east of Gulmarrad as identified in
the LGMS. In endorsing the LGMS, the Director —General
(by letter dated 4 November 2011) indicated that he "would
encourage Council, through its local planning, to make every
effort to maintain and enhance the area's remaining
vegetation, particularly along the corridor recognised in the
Strategy." The draft planning proposal seeks to implement
and is consistent with this intended outcome.

Notwithstanding, the MNCRS recommends "no new rural
residential development will be permitted within the Coastal
Area, other than development already zoned or in an
approved current or future local growth management
strategy" (page 20).

The LGMS (Section 3.1, page 9) recommends "not proposing
any further rural residential zoning and by (sic) encouraging
the conversion of some undeveloped rural residential land at
Gulmarrad to residential and associated village services".

The draft planning proposal is inconsistent with these latter
two provisions. However, Council is of the view that this
inconsistency is warranted in the circumstances given the
achievement of the other biodiversity outcomes encouraged
by both the LGMS and the MNCRS, in particular the
opportunity that the draft planning proposal provides to create
a long term management of the identified biodiversity
corridor. In particular, the draft planning proposal seeks to
implement the corridor that the Director-General has
encouraged Council to pursue when endorsing the LGMS.

The draft planning proposal is considered to be justifiably
inconsistent.



Clause 8 Rural Subdivision Principles

(a) the minimisation of rural
land fragmentation

The draft planning proposal intends in part to rezone land
from RU2 to R5, thereby increasing fragmentation of rural
land. Notwithstanding, the draft planning proposal seeks to
balance this against the securing of a biodiversity corridor in
an appropriate zoning. Much of the land intended to be
managed in this way is currently zoned for rural residential
development. The land proposed to be rezoned to R5, whilst
currently zoned RU2, has negligible rural activity taking place.

Whilst nominally inconsistent, the draft planning proposal is
considered to be justifiably inconsistent.

(b) the minimisation of rural
land use conflicts, particularly
between residential land uses
and other rural land uses

There is negligible rural use on the subject or adjoining land,
No conflict is anticipated.

The draft planning proposal is not considered to be
inconsistent.

( c ) the consideration of the
nature of existing agricultural
holdings and the existing and
planned future supply of rural
residential land when
considering lot sizes for rural
lands

The subject land has very low key or negligible rural activity
and much of the site is heavily constrained by drainage. The
future supply of rural residential land is addressed by the
Maclean LGMS (refer to comment at cl 7(h). Lot sizes
proposed are consistent with adjoining rural residential
development.

The draft planning proposal is not considered to be
inconsistent.

(d) the consideration of the
natural and physical
constraints and opportunities
of land

The draft planning proposal directly addresses existing
drainage constraints as well as the opportunity to establish a
biodiversity corridor consistent with the LGMS.

The draft planning proposal is considered to be consistent.
(e) ensuring that planning for
dwelling opportunities takes
into account of those
constraints.

Refer to comments above.

The draft planning proposal is considered to be consistent.
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1. Explain under what framework the land exchange would occur 

The Panel wanted to see further environmental justification for the proposal and more 

consultation with OEH regarding the merits of the proposal to retain the corridor where proposed 

and develop the land to the east. They also wanted more detail/certainty about how the land 

would be managed, who would own it, etc. 

1.1 Background 

The Director-General (NSW Planning & Infrastructure) corresponded the following to Clarence Valley 

Council on 4/11/11 regarding approval of the Maclean Urban Catchment Growth Management 

Strategy (MLGMS - see paragraph 4 of Attachment 1): - 

“The new Strategy identifies a biodiversity corridor running north-south through the area, linking 

patches of remaining native vegetation.  I would encourage Council , through its local planning, to 

make every effort to maintain and enhance the area’s remaining vegetation, particularly along the 

corridor recognised in the Strategy.” 

The corridor recognised by the MLGMS is shown in Figure 1. 

Figure 1: Structure Plan from MLGMS p.13 

 

SUBJECT SITE 



Page 3 of 8 
 

The corridor is also recognised as “significant” and “high priority” by Council’s Biodiversity Strategy 

2010 (CVCBS), as shown in Figure 2. 

Figure 2: Conserve & Repair Priority Areas from CVCBS p.21 

 

The corridor is also recognised as a “regional corridor” by the Mid North Coast Regional Strategy 

2009 (MNCRS), as shown in Figure 3. 

Figure 3: Conserve & Repair Priority Areas from CVCBS p.21 

 

SUBJECT SITE 

SUBJECT SITE 
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Ecological and stormwater management (see Figure 4) investigations disclose the corridor to be 

“associated with a significant drainage channel.  This channel collects surface runoff from a number 

of tributaries that flow through the Gulmarrad settlement and continues towards Lake Wooleweyah 

and has been excavated to drain the low lying properties prior to development.” (BushfireSafe (Aust) 

Pty Ltd Environmental Services, July 2011, p2). 

Figure 4: Drainage Corridor from Stormwater Management Investigation – Appendix 1.2 

 

 

  

SUBJECT SITE 

DRAINAGE 

CORRIDOR 

 

CATCHMENT 
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1.2 The Proposal 

The planning proposal proposes rezoning this corridor from “R5 Low Density Residential” and “RU2 

Rural Landscape” to “E2 Environmental Conservation” under the Clarence Valley LEP 2011 (CVLEP – 

see Figure 12 of the Planning Proposal) to facilitate its management for conservation and 

enhancement of the environment.   

 

1.2.1 Management 

Corridor management initiatives will include, but not be limited to: - 

 installing and maintaining perimeter stock-proof fencing; 

 revegetation of denuded areas with selective species where required, and otherwise with 

indigenous species; 

 re-aligning and/or re-shaping of man-made channels and/or installation of groynes to 

manage stormwater run-off  rates and improve the water quality of runoff discharge; 

 expand the capacity and function of the pond formed at the north-eastern corner of the site 

from previous quarry operations; and 

 involving Landcare groups in its management.  To this end, both the “Maclean Landcare 

Group” and “Gulmarrad Public School”, which are the locality’s active Landcare groups, have 

expressed a keen interest because of the site’s proximity to the community’s residents and 

to the school. 

 

A long-term plan of management devised for the corridor, with input from appropriately qualified 

hydrological and ecological specialists, will be devised at the Development Application stage. 

 

1.2.2 Ownership 

The corridor is intended to remain in ownership independent of Council, so that it would be owned 

by the respective owners of proposed Lots 49, 50 & 51.  Options for its ongoing conservation and 

enhancement include: - 

(a) formalising a voluntary conservation agreement on the respective titles; 

(b) formalising a voluntary planning agreement on the respective titles; or 

(c) establishing restrictions on the use of land and positive covenant(s) created by 88B 

instrument on the titles of each of proposed Lots 1 to 51 inclusive. 

Option (c) is preferred by the applicant, and would involve: - 

(i) establishing and empowering the “Boundary Road Wildlife Corridor Management 

Association Incorporated” to manage the corridor, or to utilise a maintenance provider (e.g. 

“Maclean Landcare Group” or “Gulmarrad Public School”), and to collect levies from 

landowners in the estate (i.e. proposed Lots 1 – 48) for its ongoing management (by positive 

covenant); 

(ii) enforcing each landowner in the estate (i.e. proposed Lots 1 – 48) to be a member of the 

association (by restriction); and 
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(iii) restricting the owners of the corridor (i.e. proposed Lots 49, 50 & 51) from any use 

inconsistent with conservation and enhancement initiatives established by the plan of 

management. 

 

2. Provide a clearer explanation about the future use and controls for 

residue Lot 51 

The Panel felt the proposal was not sufficiently explanatory regarding the future intent for the 

residue lot 51. Will it be protected from future development? Will it remain as rural or in an 

environmental protection zoning? What buffer provisions will apply between the proposed 

development and the residue lot 51? 

2.1 Future intent for residue of Lot 51 
The residue of proposed Lot 51 (i.e. exclusive of the corridor) is intended to remain zoned “RU2 

Rural Landscape” under the CVLEP, so that it is consistent with the current zoning applying to 

adjoining Lot 241 in DP 751388. 

The residue of proposed Lot 51 is not constrained by flooding, and in the medium to long term will 

be combined in ownership with the “child-care centre” site on Boundary Road for rural-lifestyle use.   

No intensive agricultural use is intended, so that no buffer provisions are warranted except for 

bushfire hazard management (see Figure 5). 
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Figure 5: Proposed Subdivision footprint 
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ATTACHMENT 1:  Correspondence – D-G (NSW Planning & Infrastructure) to CVC dated 4/11/11 
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